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CHAPTER  ONE 

BID  SHOPPING  IN  THE  CONSTRUCTION  INDUSTRY 


1.1  Introduction 

The  practice  of  bid  shopping  is  as  old  as  coapet- 
Itlvely  bid  contracts.  Though  technically  not  Illegal,  bid 
shopping  is  generally  held  as  an  unethical  practice  by  the 
construction  Industry. 

This  report  examines  the  various  definitions  of  bid 
shopping  and  its  impact  on  the  construction  Industry.  Each 
"player"  in  the  bid  shopping  arena  is  identified  and  theli 
roles  to  foster  and/or  minimize  bid  shopping  are  explored. 
Broad  coverage  is  focused  on  the  most  common  practices 
being  used  today  to  minimize  bid  shopping  including  bid 
listing,  bid  depositories,  and  separate  contracts.  The 
legal  ramifications  of  each  method  are  also  reviewed. 

Numerous  states  have  adopted  a  variety  of  measures  in 
an  attempt  to  rid  the  Industry  of  bid  shopping  and  their 
efforts  are  highlighted  in  this  report. 

The  reader  quickly  becomes  aware  that  the  bid  shopping 
issue  is  steeped  in  legal  murklness  and  that  efforts  to 
minimize  the  problem  can  lead  to  violations  of  both  Federal 
and  State  anti-trust  laws.  Strong  arguments  exist  for  and 
against  each  type  of  corrective  action.  The  reader  is  left 
to  draw  their  own  conclusions. 
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1 . 2  What  Is  bid  shopping? 

Legally,  several  definitions  of  bid  shopping  exist. 

The  United  States  Comptroller  General  described  bid 
shopping  as  "the  efforts  of  a  prime  contractor  to  reduce 
his  subcontract  prices  by  shopping  his  lowest  bid  from  sub 
to  sub  in  an  effort  to  gain  a  lower  price  from  another 
subcontractor,  this  activity  occurring  after  the  prime 
contractor  has  been  awarded  the  contract"  (It  52).  At  least 
one  state  court  has  referred  to  shopping  subcontractor  bids 
after  award  as  "bid  chiseling".  This  court  defined  "bid 
shopping"  as  the  act  of  shopping  bids  prior  to  award 
(It  52).  For  the  purpose  of  this  paper  the  tern  "bid 
shopping"  refers  to  the  practice  of  the  prime  contractor 
using  another  sub's  bid  to  negotiate  a  lower  price  from 
other  competing  sub's,  either  before  or  after  award  of  the 
contract  to  the  prime  contractor. 

1.2.1  The  Effects  of  Bid  Shopping 

There  appear  to  be  few,  if  any,  attributes  to  bid 
shopping.  Though  it  has  been  described  as  "the  purest  fora 
of  competition"  it  is  a  practice  generally  condemned  by  the 
majority  of  the  construction  industry  (li52).  At  the  other 
end  of  the  scale  exists  a  long  and  sordid  list  of  the 
harmful  effects  of  bid  shopping. 

Opponents  of  bid  shopping  offer  substantial  reasons 
why  the  practice  is  harmful  to  the  Industry.  On  the 
surface  both  contractors  and  suppliers  claim  that  bid 
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shopping  pronotes  short  cuts  In  quality,  anlaoslty,  and 
cheap  substitutions  (2t26).  Prlne  contractors  have  been 
accused  of  pocketing  the  additional  profit  gained  through 
successful  bid  shopping  after  award  Instead  of  passing  the 
savings  on  to  the  owner  (3il).  This  results  In  lost 
profits  to  the  subcontractor  that  can  upset  Industry 
stability  over  tine  (4t729).  If  bid  shopping  Is  prevalent 
In  a  particular  area  the  profit  aarglns  of  the  effected 
subcontractors  dwindles  to  the  point  that  aany  will  go  out 
of  business.  Those  subcontractors  remaining  are  then  able 
to  raise  there  prices  at  will  due  to  a  decrease  In 
competition  (Silda).  During  this  process  the  weaker  sub¬ 
contractors  will  slash  their  prices  In  an  attempt  to  stay 
In  business.  These  subcontractors.  If  awarded  the 
contract,  are  forced  to  cut  corners  and  sacrifice  quality 
In  an  attempt  not  to  lose  money  on  the  job  (5il03).  Those 
subcontractors  unable  to  remain  solvent  In  the  course  of 
the  contract  simply  go  out  of  business  causing  additional 
expenses  and  loss  of  time  <5tl03). 

Bid  shopping  has  created  a  phenomenon  well  known  to 
prime  contractors.  This  phenomena  is  the  "just  under  the 
wire"  submission  of  subcontractor  bids  to  a  prime  only 
minutes  prior  to  bid  opening.  This  Is  practiced  by 
subcontractors  to  avoid  being  shopped  by  the  prime  prior  to 
award.  Nhile  effective,  the  result  Is  that  the  prime  has 
no  chance  to  examine  the  bids  for  mistakes.  These  errors 
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can  easily  lead  to  disputes  over  scope.  Increased  costs, 
and  a  poor  perforsance  of  work  (6il5). 

David  6.  Miller,  foraer  president  of  the  Aaerlcan 
Subcontractors  Association  (ASA),  points  out  another 
negative  aspect  of  bid  shopping.  He  states,  "On  a  aajor 
job,  you  aay  spend  80,  100  aan-hours  estlaatlng  that  job 
and  putting  off  others.  If  you  give  the  nuabers  to  one 
person  who's  not  honest,  the  coapetltlon  has  It  In  five 
seconds  and  you  have  wasted  all  your  tlae"  (2i26).  The 
lapllcatlon  Is  that  a  dishonest  subcontractor  can  use 
another  subcontractor's  quote  as  a  celling  price  and  slaply 
subalt  a  lower  without  going  through  the  expense  of 
preparing  his  own  bid.  Soae  subcontractors,  to  save  the 
cost  of  preparing  a  bid,  slaply  will  not  bid  on  a  job  If 
they  anticipate  bid  shopping.  The  result  Is  a  further 
decrease  In  coapetltlon  <4i729). 

1.2.2  Who  are  the  Players? 

In  the  bid  shopping  arena  four  distinct  parties  are 
Identified I  the  subcontractor,  the  prlae  contractor,  the 
owner,  and  the  courts.  Bach  of  these  entitles  can  provide 
either  a  positive  or  negative  effect  on  the  bidding 
process. 


1.2. 2.1  The  Subcontractor 

Of  all  parties,  the  subcontractor  Is  the  aost 
adversely  effected  by  bid  shopping,  slaply  by  his 
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position  in  the  contracting  chain  and  the  fact  it  is 
his  bids  that  are  being  shopped.  The  subcontracting 
cosnunity  is  there  own  worst  eneay.  The  subcontractor 
has  the  option  to  participate  in  bid  shopping  and 
those  desperate  for  work  often  do.  Through  their 
participation  they  perpetuate  the  practice. 

1.2. 2. 2  The  Prime  Contractor 

On  the  surface  it  appears  that  the  prise 
contractor  benefits  aost  from  bid  shopping.  If  he 
successfully  bid  shops  prior  to  award  he  aay  receive 
the  contract.  Successful  bid  shopping  after  award  nay 
net  the  prime  contractor  an  additional  "windfall" 
profit  (7i48). 

These  advantages  are  only  temporary ,  however.  As 
the  prime  contractor  continues  his  bid  shopping 
practice,  some  potential  subcontractors  will  refuse 
to  participate  while  those  remaining  subcontractors 
that  do  will  Inflate  their  bids  knowing  that  the  prime 
will  eventually  "shop  them  down".  The  end  result  is 
that  the  prime  has  less  subcontractors  to  chose  from. 
Those  subcontractors  that  enter  into  a  contract  with 
the  prime  after  being  bid  shopped  can  often  lead  to 
trouble  because  they  can't  deliver  at  the  price  they 
quoted  (7i48). 

Of  the  four  parties  involved  in  bid  shopping,  the 
prime  contractor  is  the  aost  culpable.  If  the  prime 
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contractor  did  not  Initiate  the  bid  shopping,  there 
would  be  none.  While  the  other  parties  aay  foster  an 
atnosphere  conducive  to  bid  shopping,  only  the  prlne 
contractor  can  start  the  process. 

1.2. 2. 3  Ilig_.Qwagt 

There  Is  no  doubt  that  soae  owners  endorse  pre¬ 
award  bid  shopping  because  It  nets  then  a  lower  cost 
for  the  contract.  For  reasons  discussed  earlier  the 
owner  though  aay  end  up  paying  no re  as  the  sub¬ 
contractors  struggle  with  the  actual  costs  of  the  job. 

Post  award  bid  shopping  rarely  benefits  the  owner 
and  therefore  they  are  likely  not  to  encourage  It. 
Every  public  contracts  office  has  there  own  set  of 
rules  and  regulations  to  be  followed  In  the  bidding 
process.  If  these  rules  are  void  of  any  sort  of 
subcontractor  protection  In  the  bidding  process.  It  Is 
a  subtle  Invitation  for  the  prlne  contractor  to  shop 
his  subcontractors.  Lack  of  protective  legislation 
for  subcontractors  does  not  happen  by  accident. 

Strong  lobbying  groups  exist  on  both  sides  of  the 
Issue.  Often.  It  Is  the  lobbyist  with  the  aost 
Influence  that  gets  the  scales  tipped  In  his  favor. 

The  owner  aust  also  decide  how  such  control  they 
want  over  the  project.  While  soae  owners  desire  to 
leave  the  Issue  of  subcontracts  totally  In  the  lap  of 
the  prlne  contractor,  others  like  to  have  "soae" 
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control  over  the  subcontractor.  Of  course,  fron  a 


legal  standpoint,  the  owner  does  not  usually  want  to 
Incur  any  additional  liability  upon  hiaself.  This  sort 
of  partial  control  proapts  such  unique  legislation  as 
bid  listing  laws  (4i732). 

1.2. 2. 4  The  Courts 

While  the  courts  do  not  have  as  defined  of  a  role 
In  the  bid  shopping  arena  as  do  the  other  parties, 
they  do  have  a  powerful  lapact.  As  aentloned 
previously,  bid  shopping  Is  not  Illegal.  But  soae 
aethods  to  curb  bid  shopping  can  Incur  contractual 
obligations  which  previously  did  not  exist. 
Additionally,  soae  courts  view  any  aeans  to  restrict 
free  coapetltlon  to  be  in  violation  of  anti-trust 
laws.  This  coupled  with  the  variety  of  opinions 
produced  by  the  courts  actually  deter  efforts  to 
establish  bid  shopping  restrictions. 

1.2.3  Why  does  Bid  Shopping  Flourish? 

The  prevailing  reason  why  bid  shopping  continues  Is 
due  to  the  prlae  contractor  atteaptlng  to  aaxialze  his 
profits.  He  Is  able  to  do  this  because  he  holds  the 
superior  bargaining  position  after  being  awarded  the 
contract.  He  Is  able  to  deaand  favorable  teras  froa  the 
subcontractor  desiring  a  contract  with  the  prlae 
contractor.  The  only  thing  the  subcontractor  can  offer  Is 


a  lower  price  (4i726). 

This  action  la  substantiated  by  a  prise  contractor  In 
the  nase  of  "good  conpetltlon"  (It  53).  The  prise  feels 
that  If  this  practice  Is  conducted  in  an  "auction"  type 
atsosphere  between  the  cospetlng  subcontractors,  then  It  Is 
ethical . 

There  are  also  several  legal  principles  that  encourage 
the  use  of  bid  shopping.  Current  contractual  law  dictates 
that  no  contract  exists  between  the  prise  contractor  and 
the  subcontractor  just  because  the  prise  has  used  the  sub's 
bid  to  prepare  the  prise  bid.  Sose  subcontractors 
stipulate  In  chelr  bid  that  use  of  It  In  the  prise  bid 
constitutes  a  contract  If  the  prise  Is  awarded  the 
contract.  However,  this  Is  rarely  done  because  sost 
contractors  refuse  to  accept  such  a  condition  (6il5). 

Those  public  agencies  adhering  to  the  doctrine  of 
proslssory  estoppel  also  encourage  bid  shopping.  The 
doctrine  of  proslssory  estoppel  dictates  that  a 
subcontractor  sust  stand  by  his  bid  quote  If  It  Is  used  by 
the  prise  contractor.  On  the  other  hand  the  prise 
contractor  Is  under  no  obligation  to  enter  Into  a  contract 
with  the  subcontractor  even  If  his  bid  Is  used  and  the 
prise  is  awarded  the  contract.  This  principle  creates  a 
legal  "one  way  street"  to  the  detrlsent  of  the  sub¬ 
contractor  (6ilS). 

This  legal  principle  Is  clearly  Illustrated  in  the 
case  of  Holsan  Brectlon  Co.  v.  Orville  B.  Madsen  &  Sons. 
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Inc. .  330  H.W.  2d  693  (Minn.  1983).  The  Minnesota  state 
agency  awarding  the  contract  required  that  general 
contractors  subnlttlng  bids  list  their  subcontractors. 

The  general  contractor*  Madsen,  was  awarded  the  contract. 
Holnan  was  one  of  the  subs  listed  but  was  not  awarded  the 
subcontract.  Holaan  then  sued  Madsen  for  breaking  the 
"contract"  (8i5.4  (CR.2)). 

The  plaintiff  (Holaan)  argued  the  following! 

(1)  The  listing  of  his  naae  on  the  bid  docuaent 
constituted  acceptance. 

(2)  There  was  no  reason  offered  why  Holnan  was  not  awarded 
the  subcontract. 

(3)  It  Is  unfair  to  bind  the  subcontractor  under 
pronlssory  estoppel  without  binding  the  general 
contractor. 

(4)  The  general  contractor's  bid  was  a  natter  of  public 
record  and  therefore  constituted  acceptance  of  the 
subcontractor's  offer  (8i5.4(CR.2) ) . 

In  studying  the  case  the  court  reviewed  and  suaaarlzed 
the  views  of  conaentators  advancing  the  theory  that  the 
general  contractor  should  be  bound  to  the  subcontractor. 

These  views  are  as  follows i 

(1)  Bargaining  of  price  quotes  should  be  Halted  to  the 
pre-award  stage  so  that  prlaes  and  subs  are  on  equal 
footing  after  award  as  to  any  further  negotiations. 

(2)  Provide  stability  and  certainty  to  the  Industry. 

(3)  Prevent  bid  shopping. 

(4)  To  provide  foraallty  and  let  the  coaaerclal  context 
provide  the  necessary  fact  basis. 

(5)  To  allow  for  necessary  negotiations  on  open  teras 
without  any  effect  on  the  price  or  nature  of  the  work. 

Justice  Yetka.  on  behalf  of  the  Supreae  Court  of  Minnesota 
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wrote  the  following  opinion t 

The  bidding  process  puts  the  subcontractor  and  the 
general  In  very  different  positions  as  to  the  content 
of  the  subcontract.  The  subcontractors  have  the 
luxury  of  preparing  their  bids  on  their  own  tlaetable, 
subject  only  to  the  deadline  for  subalttlng  their  bids 
to  the  general  contractors.  The  sane  bid  goes  to  all 
the  general  contractors  and  covers  the  ease  work.  The 
generals,  on  the  other  hand,  are  dealing  with  all  the 
various  construction  aspects  of  the  project  and  with 
nuaerous  potential  subcontractors.  They  coapile  their 
bids,  as  the  various  subcontractor  bids  are  received, 
within  a  few  hours  of  the  deadline  for  subalsslon  of 
the  prlae  bid.  Specifics  are  necessarily  given  less 
than  thorough  consideration  and  are  left  for  future 
negotiations.  Finally,  the  lowest  dollar  aaount 
bidder  Is  not  always  the  one  chosen  to  do  the  work  or 
the  one  listed  as  the  potential  subcor^ tractor. 
Reliability,  quality  of  work,  and  capability  to  handle 
the  job  are  all  considerations  weighed  by  the  general 
In  choosing  subcontractors.  MBS  regulations  requiring 
an  effort  to  use  a  percentage  of  slnorlty  contractors 
are  another  potential  consideration. 

Binding  general  contractors  to  subcontractors  because 
the  particular  bid  was  listed  In  the  general  bid  or 
was  utilized  In  asking  the  bid  would  remove  a  con¬ 
siderable  degree  of  needed  flexibility  (8i 5. 4(CR. 2 ) ) . 

The  iapllcatlon  of  this  and  other  slallar  cases  Is 

clear.  The  courts  can  virtually  endorse  the  practice  of 

bid  shopping. 

Then  there  Is  the  Issue  of  the  greedy  owner.  For 
example .  let  us  say  a  low  bidder  on  a  particular  job  has 
left  five  percent  of  a  $5,800,006  on  the  table  due  to 
an  error.  The  smart  owner  will  probably  allow  the 
unfortunate  contractor  to  withdraw  his  bid  without  penalty. 
The  greedy  owner  nay  force  the  contractor  to  either  accept 
the  contract  at  that  price  or  suffer  the  penalty  of  the  bid 
bond.  Some  contractors  may  not  want  to  be  "let  off  the 
hook”  due  to  the  bid  bond  penalty,  pride,  or  cash  flow 
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reasons.  The  contractor  la  than  left  to  aaka  up  the 
dlffaranca  by  cutting  corners,  change  orders  and  bid 
shopping  (9il8). 

1.2.4  Views  bv  Various  Trade  and  Professional 
Organizations 

Several  organizations  have  developed  written  policies 
that  deplore  the  use  of  bid  shopping.  While  all  agree  that 
bid  shopping  Is  bad  for  business,  there  Is  little  agreesent 
on  how  to  solve  the  problea. 

The  Aaerlcan  Subcontractors  Association  (ASA)  Is 
certainly  the  aost  active  organization  concerning  anti  bid 
shopping  efforts.  Founded  In  1966.  the  ASA  Is  a  nonprofit 
trade  association  representing  over  7000  coapanles  across 
the  nation.  The  purpose  of  the  ASA  Is  the  laproveaent  of 
general  business  conditions  of  both  union  and  nonunion 
construction  subcontractors  (3tl). 

Interestingly  enough,  the  oldest  written  anti  bid 
shopping  policy  written  by  a  trade  organization  was 
developed  by  the  Associated  General  Contractors  of  Aaerlca 
(AGC)  In  1947.  The  aajor  provisions  of  the  AGC's  policy  on 
ethical  conduct  with  respect  to  subcontractors  and  those 
who  supply  aaterlal  are  as  follows  (li53)i 

(1)  Proposals  should  not  be  Invited  froa  anyone  who  Is 
known  to  be  unqualified  to  perfora  the  proposed 
work  or  to  render  the  proper  service. 

(2)  The  figures  of  one  coapetltor  shall  not  be  aade 
known  to  another  before  the  award  of  the 
subcontract,  nor  should  they  be  used  by  the 
contractor  to  secure  a  lower  proposal  froa  another 
bidder. 
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(3)  The  contract  should  preferably  be  awarded  to  the 
lowest  bidder  if  he  Is  qualified  to  perfora  the 
contract,  but  If  the  award  Is  made  to  another 
bidder,  it  should  be  at  the  aaount  of  the  latter's 
bid. 

(4)  In  no  case  should  the  low  bidder  be  led  to  believe 
that  a  lower  bid  than  his  has  been  received 
(li53). 


In  a  show  of  unity  aqainst  bid  shopping,  the  ASA.  ACC. 
and  the  Associated  Specialty  Contractors  (ASC)  have 
developed  a  joint  guideline  opposing  bid  shopping.  The 
guideline  is  written  as  follows  (3t35)i 

Bid  shopping  or  bid  peddling  are  abhorrent 
business  practices  that  threaten  the  integrity  of  the 
cospetltlve  bidding  systea  that  serves  the 
construction  industry  and  the  eeonosy  so  well. 

The  bid  aaount  of  one  coapetltor  should  not  be 
divulged  to  another  before  the  award  of  the 
subcontract  or  order,  nor  should  it  be  used  by  the 
contractor  to  secure  a  lower  proposal  froa  another 
bidder  on  that  project  (bid  shopping).  Neither  should 
the  subcontractor  or  supplier  request  inforaatlon  froa 
the  contractor  regarding  any  sub-bid  in  order  to 
subalt  a  lower  proposal  on  that  project  (bid 
peddling) . 

The  Associated  General  Contractors  of  Aaerlca. 
the  Aaerlca  Subcontractors  Association,  and  the 
Associated  Specialty  Contractors  oppose  these 
practices  (3i53). 


Of  all  the  trade  organizations,  the  Aaerican  Society 
of  Professional  Estlaators  (A8PB)  have  produced  the  aost 
in-depth  stateaent  opposing  bid  shopping.  Excerpts  froa 
their  stateaent  on  bid  shopping  follows  ( 3i 37-39 )t 

Bid  Shopping 

Bid  shopping,  defined  in  Canon  5  of  the  {ASPE]  Code, 
occurs  "when,  after  the  award  of  the  contract,  a 
contractor  contacts  several  subcontractors  of  the  sane 
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discipline  in  an  effort  to  reduce  the  previously 
quoted  price." 

In  other  words,  if  a  prise  bidder  attespts  to  cospel  a 
sub-bidder  to  lower  a  previously  quoted  bid  price, 
that  is  bid  shopping.  Bid  shopping  say  occur  either 
on  bid  day  or  after  bid  dayt  either  before  or  after 
the  award  of  the  contract. 

In  addition  to  price  Inforsatlon,  the  status  of  a  sub¬ 
bidder's  coapetltive  position  or  technical  scope  are 
equally  sensitive.  Legltlaate  practice  precludes  use 
of  this  inforaation  in  haggling,  trickery,  or  coercion 
of  any  kind.  During  contract  negotiation,  sub-bidders 
should  not  be  advised,  nor  should  they  inquire,  of 
other  sub-bidders  price  or  scope,  nor  of  any  changes 
that  would  be  required  to  qualify  thea  as  the 
successful  sub-bidder.  After  a  coaaitaent  is  aade, 
sub-bidders  should  request  and  should  be  advised  of 
their  coapetltive  position,  both  in  price  and  scope. 

Owners  May  Participate 

Bid  shopping  is  not  confined  to  priae  bidders  and  sub- 
bidders.  Soae  owners  also  participate  by  encouraging 
priae  bidders  to  bid  shop  and  by  bid  shopping 
theaselves.  Ethical  contractors  will  propose  value 
engineering  to  lower  their  bid.  They  will  not  engage 
in  bid  shopping. 

Why  ASPE  Prohibits  These  Activities 

The  contract  (or  subcontract,  or  purchase  order) 
should  go  to  the  qualified  priae  bidder  or  sub-bidder 
deteralned  on  bid  day  at  bid  tiae,  excluding  priae 
bidders  or  sub-bidders  who  shopped  or  peddled  bids 
prior  to  bid  tiae.  This  does  not  preclude  a  priae 
bidder  fora  using  a  bid  higher  than  the  low  legltlaate 
bid,  but  the  priae  contractor  cannot  ethically  ask  the 
sub-bidder  to  lower  a  price  as  quoted  on  bid  day. 

Ethical  Diaenslon 

The  ethical  basis  for  this  stand  is  free  coapetitlon 
and  fair  play.  The  coapetltive  priae  bidder  assuaes 
the  low  sub-bidder  has  carefully  quantified  the  scope 
of  work,  has  evaluated  his  risk  and  pricing  options, 
has  included  a  fee  which  will  justify  the  risk, 
offering  the  best  price  in  confidence.  To  shop  such  a 
priae  is  neither  free  coapetitlon  nor  fair  to  the 
legltlaate  sub-bidder. 

Many  construction  flras  fall  prey  to  the  practice  of 
bid  shopping  and  bid  peddling  in  the  belief  they  will 
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procure  contracts  not  otherwise  available  to  then.  In 
the  short  run.  this  nay  Indeed  be  true.  But,  In  the 
long  run,  shoppers  and  peddlers  gain  reputations,  and 
soon  find  It  aore  and  acre  difficult  to  obtain 
legltlaate  bids.  This  lack  of  legltlaate  bids  causes 
the  bidder  to  "discount”  even  aore,  because  only  those 
sub'bldders  who  put  "shopping  aoney”  In  their  bids  are 
available.  This  added  risk  aay  be  disastrous  for  the 
bidder,  should  he  be  unable  to  "sell"  the  work  for 
this  discounted  price.  Skill  and  Insight  are  replaced 
by  gaabllng  and  often  greed.  Professlonallsa  Is 
replaced  by  rolling  the  dice,  and  bid  shoppers  are 
gradually  Isolated  and  change  or  perish. 

Econoalc  Dlaenslon 

In  addition  to  the  ethical  dlaenslon  of  bid  peddling 
and  bid  shopping,  there  Is  an  econoalc  one.  Slaply 
stated  It  Is  thlsi  Bid  shopping  and  bid  peddling 
reduce  the  total  profit  available  to  the  construction 
teaa.  When  a  bidder  cuts  a  bid  below  the  lowest 
legltlaate  bid,  the  bidder  Is  adalttedly  taking  the 
contract  for  less  than  originally  desired  and  bid. 

The  bidder  Is.  In  other  words,  reducing  profit  below 
what  Is  really  desired,  and  Is  doing  so  In  order  to 
obtain  work. 

Mo  contractor  enjoys  the  prospect  of  asking  less 
profit  than  desired.  Therefore,  the  shopper  has 
strong  Incentive  to  develop  ways  to  recoup  that  lost 
profit.  One  of  these  ways  Is  to  cheapen  quality.  The 
shopper  aay  not  use  the  specified  aaterlal  and/or 
allow  workaanshlp  to  suffer  In  order  to  gain  back  the 
profit  lost. 

Another  way  Is  to  search  for  opportunities  to  Increase 
the  aaount  of  one's  contract  through  extras.  The 
bidder  Is  constantly  aotlvated  to  seek  change  orders, 
often  pricing  thea  at  substantial  prealuas  above  the 
actual  cost  of  the  work  done.  In  either  of  the 
scenarios,  conflict  Is  sure  to  result,  and  legal 
Issues  arise.  The  original  fee  Is  lost  or  reduced  by 
discounting,  and  the  added  burden  of  legal  fees  to 
resolve  the  ensuing  conflict  Is  Inevitable. 

Ellnlnatlon  of  bid  shopping  and  bid  peddling  Is 
essential  If  the  construction  Industry  Is  to  regain 
Its  rightful  fee  structure,  and  It  aust  begin  to 
ellalnate  these  unethical  practices  now  (3i 37*39). 

The  Aaerlcan  Institute  of  Architects  (AIA)  has  found 

Itself  In  the  alddle  of  the  bid  shopping  Issue.  The  Issue 
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is  not  80  such  as  a  aatter  of  endorsing  an  anti  bid 
shopping  policy  but  as  a  aatter  of  what  protection  they 
should  afford  the  subcontractor  in  their  standard  contract 
docuaents  A101  and  A2ei  (let 508). 

The  AIA  finds  itself  between  the  two  extremes  of 
separate  contracts  for  all  subcontractors  as  opposed  to  the 
prime  contractor  having  direct  control  over  all  sub¬ 
contracting  efforts.  Naturally,  the  A6C  supports  the 
latter  extreme  while  the  ASA  and  the  ASC  push  for 
additional  protection  under  the  AIA  documents  (10i508). 

Prior  to  1976  the  AIA  required  that  the  architect  had 
to  approve  all  subcontractors.  In  an  effort  to  minimize 
the  architects  role  in  the  subcontracting  effort  and  to 
avoid  the  likelihood  of  liability  the  AIA  has  softened 
their  stance.  Currently  the  AIA»  in  their  document  A201 
para.  5.2.1.  requires  that  the  prime  contractor  "as  soon  as 
practical  after  the  award”  provided  a  list  of  all 
subcontractors  to  the  owner  and  architect  (4i733).  This 
new  wording  now  leaves  the  door  wide  open  for  those  prime 
contractors  desiring  to  practice  bid  shopping. 
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CHAPTER  TWO 
BID  LISTING 

2.1  How  Bid  Listing  Works 

Listing  of  the  subcontractor  bids  by  the  prise  in  his 
bid  subsission  is  a  popular  way  to  control  bid  shopping. 
This  kind  of  control  has  becoae  statute  in  several  states 
including  Arkansas.  California.  Delaware.  New  Mexico,  and 
South  Carolina.  Each  state  has  adopted  their  own 
paraseters  as  to  what  type  of  subcontract  sust  be  listed, 
usually  a  sonetary  threshold.  The  justification  for  such 
law  is  quoted  as  being  a  way  for  the  state  to  satisfy 
thesselves  that  only  coapetent  subcontractors  will  perfora 
on  the  project  (4i732).  The  statutes  are  noraally  written 
so  that  substitution  of  the  listed  subcontractor  will  only 
be  allowed  under  certain  conditions  (lli57). 

A  secondary  justification  often  cited  by  state 
legislatures  is  to  condean  both  bid  shopping  and  bid 
peddling  because  they  adversely  effect  public  projects 
through  poor  quality  of  workaanshlp  and  aaterials.  deny  the 
total  benefits  of  free  coapetltlon.  and  lead  to 
insolvencies  of  subcontracting  firas  (4i733). 

2.2  The  Pros  and  Cons  of  Bid  Listing 

The  two  strongest  arguaents  in  defense  of  bid  listing 
is  that  it  reduces  the  possibility  of  bid  shopping  and 
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provides  the  owner  sone  control  over  the  selection  of  sub¬ 
contractors  to  be  used  on  the  project  (9t21). 

Another  quoted  advantaqe  of  bid  listing  Is  to  the 
owner.  With  bid  listing  laws  the  owner  Is  confident  that 
the  actual  slnlaua  price  offered  In  a  bid  Is  the  real  low 
price.  The  prise  contractor  Is  unable  to  pocket  any 
additional  profit  by  "shopping”  for  a  lower  bid  after 
award  (3i2).  Another  plus  Is  that  subcontractors  knowing 
that  they  are  protected  under  a  bid  listing  law  are  sore 
likely  to  bid  on  a  project.  This  Increases  cospetltlon  and 
attracts  highly  qualified  and  reputable  specialty 
subcontractors  (3i2). 

Up  to  this  point  bid  listing  seess  like  the  solution 
to  the  bid  shopping  problea.  Unfortunately,  for  each 
advantage  of  bid  listing  there  Is  an  equally  strong 
disadvantage.  For  openers  the  Associated  General 
Contractors  (AGC)  has  denounced  the  policy  (2i28).  This  Is 
no  doubt  due  to  general  contractors  wanting  to  protect 
their  profit  sargln  and  control  over  the  subcontracting 
process  (3i3).  General  contractors  also  argue  that  they 
have  a  difficult  enough  tlse  as  It  Is  analyzing  and 
cosparing  subcontractor  bids  prior  to  bid  opening.  The 
post  award  period  grants  then  the  extra  tlse  they  require 
to  deterslne  the  best  subcontractor  for  the  job  (3i5).  It 
Is  also  argued  by  general  contractors  that  bid  listing  Is 
"Injecting”  the  governsent  "...Into  the  private  contractual 


17 


relationship  between  a  prlae  contractor  and  a  sub¬ 
contractor”  (3t6). 

Bid  listing  Is  not  a  foolproof  aethod  to  prevent  bid 
shopping.  Unethical  prlae  contractors  have  found  loopholes 
In  soae  bid  listing  laws. 

One  aethod  Is  for  a  prlae  contractor  to  list  a  sub¬ 
contractor  with  the  understanding  that  the  sub  has  the 
option  to  accept  a  lower  price  If  the  prlae  can  find  one  or 
to  substituted  by  the  subcontractor  offering  a  lower  price 
(lli57) . 

Another  loophole  that  has  been  used  by  prlae 
contractors  Is  to  Intentionally  list  subcontractors  that 
are  not  qualified  to  perfora  the  work.  After  award  the 
prlae  contractor  brings  this  "error”  to  the  attention  of 
the  contracting  official  and  Is  then  peraltted  a 
substitution  (12t24). 

Still  another  aethod  used  to  beat  the  systea  Is  for 
the  prlae  to  list  two  or  aore  subcontractors  for  each 
specialty  trade.  The  prlae  contractor  supports  this  action 
by  stating  that  the  subcontractors  In  question  are  Halted 
by  their  expertise  to  only  perfora  certain  portions  of  the 
particular  subcontract.  In  reality  the  prlae  contractor  Is 
giving  the  aajorlty  of  the  effort  to  the  sub  with  the 
lowest  price  (12i24). 
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2.3  A  CowpariBon  of  5  Statens  Leolslatlong 

Presently  only  five  states  (Arkansas.  California. 
Delaware.  New  Mexico,  and  South  Carolina)  have  bid  listing 
laws  according  to  E.  Colette  Nelson.  Vice  President  of  the 
Aaerlcan  Subcontractors  Association  (ASA).  As  the 
following  coaparisons  show,  each  state's  bid  listing 
legislature  Is  unique. 

2.3.1  Arkansas 

Arkansas  law  [ARK.  STATS.  14-613]  requires  that  all 
contractors  submitting  bids  on  public  construction 
contracts  with  an  estlaated  value  of  $20,000  or  acre  must 
list  their  subcontractors.  Subcontractors  to  be  listed 
must  be  licensed  and  qualified  as  either  mechanical , 
electrical,  roofing,  and/or  sheet  aetal  contractors.  The 
prise  contractor  must  submit  the  subcontractors  names  and 
quotes  In  both  his  bid  and  In  a  separate  sealed  envelope 
(3il6). 

In  the  event  that  a  listed  subcontractor  refuses  to 
enter  Into  a  contract,  the  prime  contractor  Is  allowed  to 
substitute  with  another  subcontractor  provided  that  the 
replacement  sub  Is  approved  by  the  architect,  owner,  and 
the  State  Building  Services.  A  particularly  harsh 
requirement  Is  that  the  replacement  subcontractor  cost  no 
more  than  the  original  quote.  If  the  replacement  sub's 
quote  Is  less  than  the  original  bid  the  difference  must  be 
refunded  to  the  state  (3il7). 
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2.3.2 


California  bid  Hating  lawa  are  cited  in  Gov.  Code. 
Title  1,  Div.  5,  Chap. 2.  entitled  "Subletting  and 
Subcontracting  Fair  Practicea  Act".  California' a  bid 
Hating  lawa  are  the  aoat  detailed  of  the  five  atatea. 

The  California  law  requlrea  that  the  priae  contractor 
Hat  all  aubcontractora  whoae  work  la  in  exceaa  of  one  half 
of  one  percent  (0.5%)  of  the  total  contract  aaount  on  all 
atate  conatruction  joba.  Conatruction.  repair,  and 
iaproveaenta  on  traffic  aignala.  atreeta.  hlghwaya.  and 
bridgea  are  excluded  froa  thia  law  (3il8). 

All  aubcontractora  auat  be  llcenaed  with  the  atate  and 
only  one  subcontractor  can  be  Hated  for  each  portion  of 
work.  The  law  alao  provldaa  a  Hat  of  penaltlea  that  can 
be  aaaeaaed  againat  the  priae  contractor  who  haa  been 
awarded  the  contract  and  failed  to  Hat  one  or  aore 
aubcontractora.  Theae  penaltlea  include  cancelling  of  the 
contract  or  a  10  percent  fine  of  the  aubcontract  Involved 
(3i21) . 

The  law  alao  dlacuaaea  the  effecta  of  bid  shopping  and 
bid  peddling.  Included  in  the  law  are  penalties  to  be 
assessed  against  the  priae  contractor  if  he  is  caught 
clrcuaventlng  the  bid  listing  requireaents  (3il8). 

The  procedure  for  substituting  a  listed  subcontractor 
after  award  is  discussed  in  great  detail.  It  is  no  doubt 
the  Intent  of  the  law  to  scrutinize  such  substitutions  to 
the  satisfaction  of  the  state  agency. 
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2.3.3  Delaware 

Delaware's  bid  listing  laws  are  under  statute  29, 
para.  6911,  entitled  "Contracts  for  Public  Buildings t 

Listing  of  Subcontractorat _ Bidder  as  Subcontractor; 

Substitution  of  Subcontractor!  Penalties*  (3t22). 

Delaware  law  requires  that  subcontractors  aust  be 
listed  on  all  public  works  contracts  (except  projects 
Involving  roads,  streets  or  highways)  that  are  In  excess  of 
$10,000.  Priae  contractors  listing  theaselves  as 
subcontractors  aust  be  so  licensed  by  the  state  to  perfora 
that  type  of  work  and  aust  noraally  engage  In  that  type  of 
work.  The  agency  adalnlstering  the  contract  has  the  final 
say  In  allowing  the  priae  to  perfora  specialty  work  (3i22). 

Substitution  of  any  subcontractor  after  the  priae  has 
been  awarded  the  contract  will  only  be  allowed  If  the 
subcontractor  is  proven  to  be  Incapable  of  perforalng  the 
work,  fails  to  execute  a  contract  with  the  priae,  has 
defaulted  on  the  project,  or  Is  no  longer  In  business. 
Again,  approval  is  subject  to  agency  review  (3i23).  The 
law  also  gives  the  awarding  agency  the  power  to  assign 
penalties  against  the  priae  contractor  If  he  does  not  use 
all  of  the  subcontractors  listed.  The  aaount  of  the  fine 
Is  up  to  agency  discretion  {3i23). 

The  Delaware  state  governaent  states  that  the  prlaary 
purpose  of  the  bid  listing  law  Is  to  protect  the  public 
froa  the  wasting  of  aoney.  A  secondary  Intent  of  the  law 
Is  to  avoid  bid  shopping  (3i23). 
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2.3.4  Hew  Mexico 

The  state  of  New  Mexico  has  Incorporated  bid  listing 
law  Into  their  "Subcontractors  Fair  Practices  Act".  The 
Act  opens  with  the  following  stateaentt 

LEGISLATIVE  FINDINGS. — The  legislature  finds  that 
the  practices  of  bid  shopping  and  bid  peddling  In 
connection  with  the  construction,  alteration  and 
repair  of  public  works  projects  often  result  In  poor 
quality  of  Material  and  workaanshlp  to  the  detrlaent 
of  the  public,  deprive  the  public  of  the  full  benefits 
of  fair  coapetltlon  aaong  contractors  and  sub¬ 
contractors  and  lead  to  Insolvencies  and  loss  of  wages 
to  eaployees  (3i24). 

As  In  previously  discussed  state's  legislation  the  bid 
listing  law  pertains  to  all  public  works  construction 
projects  with  the  exception  of  street  lighting,  traffic 
signals,  and  repairs  or  construction  of  roads,  streets,  and 
highways  (3i26). 

The  law  dictates  a  bid  listing  threshold  of  $5000  or 
one  half  of  one  percent  (0.5%).  Any  portion  of  the  job 
that  Is  not  listed  by  the  prlae  contractor  laplles  that  the 
prise  contractor  Is  doing  that  portion  of  the  work  hlaself 
(3i25) . 

New  Mexico's  bid  listing  law  provides  gives  the 
greatest  leeway  In  allowing  the  substitution  of  a  listed 
subcontractor.  These  substitutions  Include t 

(1)  The  listed  subcontractor  falls  to  execute  the 
contract. 

(2)  The  subcontractor  goes  bankrupt. 

(3)  The  subcontractor  falls  to  perform  his  work. 


22 


(4)  The  prise  contractor  can  prove  that  the 
subcontractor  was  listed  as  a  result  of  a  clerical 
error. 

(5)  When  a  bid  alternate  accepted  by  the  using  agency 
causes  the  original  low  subcontractor's  bid  not  to 
be  low. 

(6)  When  the  prise  contractor  can  prove  that  the 
listed  subcontractor's  bid  is  Incosplete. 

(7)  When  the  listed  subcontractor  falls  or  refuses  to 
seet  the  bond  requlresents  of  the  contractor. 

The  using  agency  has  the  right  to  approve  any 
subcontractor  substitution  (3i27). 

As  In  the  California  bid  listing  laws,  a  prise 
contractor  will  be  penalized  If  he  uses  a  subcontractor 
that  was  not  listed  and  who  Is  perforslng  work  over  the 
asounts  stipulated  in  the  threshold.  This  penalty  will 
either  be  cancellation  of  the  contract  or  a  ten  percent 
(10%)  fine  based  on  the  asount  of  work  to  be  perforsed  by 
the  non  listed  subcontractor  (3t31). 

It  Is  Interesting  to  note  the  strong  parallels  between 
the  California  law  and  the  New  Mexico  law.  It  Is  quite 
clear  that  Mew  Mexico  sodeled  their  legislation  after 
California's  bid  listing  law. 

2.3.5  South  Carolina 

Of  the  states  discussed.  South  Carolina  has  the 
briefest  bid  listing  law.  The  law  is  located  in  the  "South 
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Carolina  Consolidated  Procurement  Code"  .  Sub article  3; 
Section  ll-35-3020( 2 ) (b) .  The  law  la  shown  in  it's 
entirety  as  followsi 

(b)  Bid  Acceptance*  In  lieu  of  Section  11-35-* 
1520(7),  the  following  provision  shall  apply.  Bids 
shall  be  accepted  unconditionally  without  alteration 
or  correction,  except  as  otherwise  authorized  in  this 
code.  The  using  agency's  invitation  for  bids  shall 
set  forth  all  requlrenents  of  the  bid  including  but 
not  United  to  the  following i 

(1)  Any  bidder  or  offeror  in  response  to  an 
invitation  for  bids  shall  set  forth  in  his  bid  or 
offer  the  nane  and  the  location  of  the  place  of 
business  of  each  subcontractor  who  will  perforn  work 
or  render  service  to  the  prlae  contractor  to  or  about 
the  construction  or  who  will  specially  fabricate  and 
Install  [a]  portion  of  the  work  in  an  aaount  not  to 


exceed  the  following  percentages t 

Priae  contractor's  total  bid  up  to 

three  nilllon  dollars . 2  1/2  % 

Prlae  contractor's  total  bid  is  three 
ailllon  to  five  aillion . 2% 

Prlae  contractor's  total  bid  is  over 

five  ailllon  dollars . l  1/2  % 


(il)  Failure  to  list  subcontractors  in 
accordance  with  this  section  and  any  regulation  which 
aay  be  proaulgated  by  the  board  shall  render  the  prlae 
contractor's  unresponsive. 

(ill)  Mo  prlae  contractor  whose  bid  is 
accepted  shall  substitute  any  person  as  subcontractor 
in  place  of  the  subcontractor  listed  in  the  original 
bid,  except  with  the  consent  of  the  awarding 
authority,  for  good  cause  shown. 

(Iv)  The  using  agency  shall  send  all 
responsive  bidders  a  copy  of  the  bid  tabulation  within 
ten  working  days  following  the  bid  opening  (3t33). 

The  Intent  of  this  law  is  clear.  Though  it  does  not 

aentlon  bid  shopping,  the  legislation  is  so  written  to 

decrease  the  chances  that  it  will  occur.  By  far  the 
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briefest  and  sost  general  of  all  state  bid  listing  laws, 
the  question  coses  to  alnd  as  to  how  it  fairs  in  the 
courts.  There  was  no  Inforsatlon  found  to  Indicate  that  It 
has  not  been  successfully  defended  In  the  courts. 

2.4  Current  State  Status 

The  1980 's  were  relatively  active  on  the  state  bid 
listing  front.  In  1983  the  state  of  Arkansas  adopted  their 
current  bid  listing  law  while  the  Governor  of  Wisconsin 
vetoed  a  proposed  bid  listing  bill  for  public  construction 
(13|1).  In  1988  Mew  Mexico  signed  into  law  subcontractor 
bid  listing  on  public  projects. 

Today,  two  states  (Mississippi  and  Missouri),  are 
entertaining  the  idea  of  adopting  subcontractor  bid  listing 
rules  (2i27).  Opponents  of  bid  listing  laws  In  Mississippi 
successfully  shelved  the  bill  In  a  conittee  for  fiscal 
year  1992.  Backers  of  the  bill  Intend  to  reintroduce  It 
during  the  1993  session  (14ill).  A  copy  of  Mississippi's 
proposed  law  is  contained  In  Appendix  A  of  this  report. 

For  coaparlson  purposes,  a  saaple  bill  proposed  by  the 
Aaerican  Subcontractors  Association  (ASA)  is  contained  In 
Appendix  B.  It  Is  Interesting  to  note  the  striking 
siallarlty  between  the  two  docuaents.  The  ASA  appears  to 
have  had  a  aajor  part  in  the  drafting  of  Mississippi's 
bill. 
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2.5  The  Legalities  of  Bid  Listing 

The  variety  of  bid  listing  laws  used  throughout  public 
construction  agencies  has  created  sone  legal  Issues.  Those 
states  having  highly  detailed  bid  listing  laws  appear  to 
have  the  best  chance  of  not  losing  their  case  In  court. 

The  first  Issue  usually  challenged  Is  the  validity  to 
list  subcontractors  In  the  first  place.  At  least  one  1983 
case  In  Minnesota  found  In  favor  of  a  prlne  contractor  who 
did  not  use  a  listed  subcontractor.  The  court's  opinion 
was  that  since  bid  listing  was  not  a  state  statute  (only 
the  agency  required  bid  listing)  that  the  prlne  could  not 
be  held  to  It  (Holnan  Erection  Co.  vs.  Orville  E.  Madsen  & 
Sons.  Inc..  338  M.W.  2d  693)  (8t5.4(CR.2) ) . 

During  the  twenty  years  the  U.S.  General  Service 
Adnlnlstratlon  required  bid  listing.  Its  validity  was 
upheld  by  the  Conptroller  General  on  nunerous  cases 
(15 1  59).  This  Is  a  contradiction  to  the  Minnesota  ruling 
since  subcontractor  bid  listing  never  becane  federal  law 
(1*59). 

Other  Issues  Include  when  a  prlne  contractor  does  not 
list  one  or  nore  subcontractors  either  Intentionally  or  by 
error.  The  question  becones  Is  the  bid  responsive  or  not? 
Another  grey  area  Is  on  what  grounds  does  the  agency  allow 
for  substitution  of  a  listed  subcontractor.  While  nany 
state  statutes  provide  sone  Instances  where  a  sub  can  be 
replaced,  all  situations  can  not  be  covered  (8i3.9-6).  On 
one  federal  governnent  contract,  the  courts  found  In  favor 
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of  the  prise  contractor  who  was  not  allowed  to  substitute  a 
subcontractor.  The  courts  felt  that  the  prise  contractor 
had  just  cause  in  desiring  to  replace  the  subcontractor  and 
awarded  his  $154,000  (lit  58). 

In  the  final  analysis,  the  cosprehenslveness  of  the 
agencies  bid  listing  laws  and  legal  precedence  will 
deterslne  the  outcose  of  legal  cases  challenging  the 
statute . 


I 

1 
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CHAPTER  THREE 
BID  DEPOSITORIES 

3. 1  How  Bid  PepoBltorles  Work 

The  use  of  bid  depositories  has  been  on  the  decline 
over  the  last  ten  years  for  reasons  that  will  be  discussed 
later.  Originally  established  to  curtail  subcontractor  bid 
shopping,  bid  depositories  see  only  Halted  use  today. 

Bid  depositories  were  established  by  the  construction 
Industry,  specifically  construction  trade  subcontractors 
who  are  engaged  In  subalttlng  sub-bids  to  general 
contractors  on  large  construction  projects  (Hi  57). 

The  general  procedure  Is  to  use  a  "lock  box”  which  Is 
maintained  by  the  bid  depository  organization. 
Subcontractors  desiring  to  bid  on  a  construction  project 
submit  their  sealed  bids  to  the  depository  addressed  to  the 
general  contractors  to  whoa  they  desire  to  work  with.  A 
second  sealed  bid  Is  also  prepared  and  addressed  to  the 
depository  for  their  records.  A  cut-off  time  of  four  hours 
before  the  prime  bid  opening  time  Is  usually  established. 

Mo  sub-bids  will  be  accepted  by  the  depository  after  the 
cut-off  time.  At  the  depository  closing  time  the  lock  box 
Is  opened  and  the  sub-bids  are  distributed  to  the  general 
contractors  to  whoa  addressed.  The  general  contractor  then 
completes  his  bidding  documents  using  the  subcontractor 
quotes  that  he  has  received  (11*57). 
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The  bid  depository  has  as  Its  option  to  publish  all 
the  sub-bids,  just  the  lowest  sub-bid,  or  none  at  all. 
Either  way,  the  depository  knows  which  bids  were  low  and 
will  Monitor  which  subcontractors  are  chosen  by  the  prlae 
contractor  who  receives  the  award  (4i730). 

The  use  of  a  depository  Is  noraally  open  to  all 
subcontractors  of  that  particular  trade,  although 
■eabershlp  Is  usually  required  If  a  subcontractor  Is  to  use 
the  services  of  the  bid  depository.  A  prlae  contractor 
using  the  bid  depository  Is  only  required  to  adhere  to  the 
rules  of  the  depository  (4i730).  A  typical  bid  depository 
rules  are  as  follows t 

(1)  Subcontractors  belonging  to  the  bid  depository 
aust  use  It  exclusively. 

(2)  Prlae  contractors  using  the  bid  depository  aust 
accept  only  those  bids  that  are  held  by  the 
depository. 

(3)  If  a  prlae  contractor  uses  the  depository  he  aust 
accept  the  lowest  bid. 

(4)  The  prlae  contractor  Is  not  allowed  to  split 
subcontractor  bids  In  an  atteapt  to  coablne  thea 
Into  a  lower  bid. 

(5)  If  either  a  prlae  contractor  or  a  subcontractor 
violate  the  depository  rules  they  can  lose  their 
filing  fee  and/or  be  fined  (4i730). 

Reading  between  the  lines  of  these  rules  reveals  that 
a  bid  depository  Is  ripe  for  bid  collusion  which  of  course 
Is  Illegal.  Unfortunately,  aany  depositories  have  resorted 
to  such  tactics  which  Is  the  subject  of  the  next  section. 
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3.2  The  Legalities  of  Bid  Depoaitorles 

Bid  depositories  have  run  afoul  of  federal  and  state 
anti-trust  laws  nore  than  any  other  bid  shopping 
curtallaent  nethod.  Bid  depositories  by  their  very  nature 
are  just  one  step  away  fron  the  Illegal  restraint  of  free 
trade. 

Menbers  of  bid  depositories  expose  thenselves  to 
several  types  of  legal  proceedings.  These  Include 
clvll/crlnlnal  action  by  the  Federal  Trade  Coanlssion 
and/or  the  Anti-trust  division  of  the  Departnent  of 
Justice,  slnllar  legal  proceedings  by  state  anti- trust 
agencies,  and  daaage  suits  by  competitors  who  have  been 
harned  by  actions  of  the  depository  (li55). 

In  the  period  1943  to  1968  the  Federal  Trade 
Coaalsslon  initiated  twenty-nine  suits  against  bid 
depositories  (It  55).  As  recently  as  1986,  a  bid  depository 
operated  for  over  twenty  years  in  Memphis,  Tennessee  was 
declared  Illegal  by  a  federal  administrative  law  judge 

(2i28) . 

Typical  activities  by  bid  depositories  that  have  been 
found  Illegal  Include i 

(1)  Intentionally  fixing  price  quotes  of 
subcontractors  either  by  agreeing  to  specific 
prices  or  using  formulas  to  establish  uniform 
prices. 

(2)  Members  of  a  depository  agreeing  among  themselves 
who  will  be  the  lowest  bidder. 

(3)  Eliminating  the  lowest  bids. 
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(4)  Subcontractors  belonging  to  a  depository  using  a 
coaaon  estimator  for  their  bids. 

(5)  Subcontractors  comparing  prices  prior  to  award. 

(6)  Bid  depositories  boycotting  prime  contractors  and 
subcontractors  who  did  not  buy  Into  their 
service  (liSS). 

The  leading  legal  case  concerning  the  effect  of  anti¬ 
trust  laws  on  "legal"  bid  depositories  Is  Christiansen  vs. 
Mechanical  Contractors  Bid  Depository.  230  F.Supp.  186 
(D.C.  Utah,  1964)  (li57).  The  bid  depository  was  formed  by 
most  of  the  mechanical  contractors  In  the  state  of  Utah  and 
the  depository  received  most  of  the  state  work.  A  member 
of  the  depository  (Christiansen)  became  disenchanted  with 
the  depository  and  canceled  his  membership.  Soon 
thereafter,  Christiansen  lost  the  award  of  a  subcontract  to 
a  member  of  the  depository  who  had  a  higher  bid. 
Christiansen  filed  suit  against  the  depository  under  the 
Sherman  Anti  Trust  Act  for  damages  due  to  lost  profits  In 
the  amount  of  $20,000.00  (liS6) 

The  court  In  their  review  recognized  that  the  bid 
depository  was  "...  created  to  cope  with  the  evils  of  bid 
shopping  and  bid  peddling".  The  court  also  noted  that  the 
avowed  purpose  of  the  depository  was  "to  promote  the 
principles  of  competitive  free  enterprise  and  to  eliminate 
as  far  as  possible  unfair  bidding  practices"  (It 56). 

The  court  though  attacked  several  of  the  depositories 
rules.  The  rule  stating  that  prime  contractors  using  the 
bid  depository  could  only  use  sub-bids  from  the  depository 
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was  a  major  Issue  for  the  court.  Other  rules  Including  not 
allowing  the  prime  and  the  subs  to  negotiate  prior  to 
award,  no  splitting  of  subcontractor  bids,  and  not  allowing 
subcontractors  to  submit  any  further  bids  on  a  project 
after  award  If  they  did  not  bid  on  It  in  the  first  place 
were  all  at  Issue  with  the  court  (li56). 

Even  though  the  rules  and  actions  of  this  bid 
depository  were  consistent  with  standard  operating  rules 
the  court  however  found  for  the  plaintiff  and  awarded  him 
damages  In  the  amount  of  $60,000.00.  three  times  what  he 
had  asked  for.  This  decision  was  upheld  by  the  10th 
Circuit  Court  of  Appeals  and  the  Supreme  Court  declined  to 
review  (li56). 

What  actions  can  a  bid  depository  take  to  protect 
Itself  against  legal  proceedings?  Commentators  on  bid 
depositories  have  developed  the  following  suggestions i 

(1)  Bid  depositories  should  be  administered  by  a 
third  party. 

(2)  The  use  of  a  bid  depository  should  be  open  to  all 
contractors,  i.e.  no  exclusive  membership. 

(3)  Ho  requirement  for  users  of  the  depository  to 
deal  only  with  the  depository. 

(4)  No  penalties  for  rule  violations. 

(5)  The  depository  activities  be  made  public  (li59). 
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CHAPTER  FOUR 
SEPARATE  CONTRACTS 


4. 1  How  Separate  Contracts  Work 

Separate  contracts  Is  the  opposite  of  the  ever  popular 
single  contract  method  that  uses  a  prime  contractor  who 
directly  contracts  with  subcontractors.  The  separate 
contract  method  uses  multiple  prime  contractors  by  trade 
and  generally  no  subcontractors.  This  process  can  generate 
upwards  of  forty  separate  contracts  for  the  agency  to  deal 
with.  Two  approaches  can  be  used  to  coordinate  the 
contractors.  One  method  Is  to  designate  one  contractor  as 
the  general  and  use  him  to  coordinate  the  other 
contractors.  The  other  method  Is  for  the  owner  to  use  the 
services  of  a  construction  manager  (CM)  to  coordinate  the 
contracts  (I61II6). 

Separate  contracts  are  normally  reserved  for  large  and 
complex  projects.  Examples  Include  high-rise  buildings, 
nuclear  power  plants,  oil  refineries,  convention  centers, 
and  hospitals  (10i532). 

Numerous  reasons  have  contributed  to  the  use  of 
separate  contracts.  On  large  projects.  It  Is  felt  by  some 
that  a  single  contract  was  to  Inflexible  to  deliver  timely 
and  efficient  construction  services  (10i532).  Separate 
contracts  were  also  developed  to  put  more  of  the 
contracting  process  out  In  the  open  and  to  avoid  corrupt 
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bidding  practices  such  as  bid  shopping  (17i3).  Ideally  It 
Is  hoped  that  separate  contracts  will  bring  about  Increased 
competition  with  Its  corresponding  reduction  In 
construction  costs. 

The  key  parts  of  a  separate  contract  process  Include i 

(1)  Developing  distinct  divisions  of  work. 

(2)  Properly  prepared  front  end  documents. 

(3)  Work  descriptions  spelled  out  In  the  contract. 

(4)  Establishing  a  list  of  qualified  potential 
bidders. 

(5)  The  soliciting  of  bidders. 

(6)  Pre>bld  meetings  with  prospective  bidders. 

(7)  Bid  opening. 

(8)  Award  of  contracts  (I61II6). 

4.2  The  Pros  and  Cone  of  Separate  Contracts 

The  year  1875  marks  the  first  major  public  sanctioning 
of  separate  contracts.  That  year  the  state  of  Ohio 
established  the  mandatory  use  of  separate  contracts  for 
most  state  and  local  construction.  In  1912  New  York 
adopted  a  similar  rule  known  as  the  "Wicks  Law” .  The 
Wicks  Law  requires  separate  contracts  for  major  specialty 
contractors  Including  electrical,  HVAC,  plumbing,  and  a 
general  contractor  (17i3).  Since  then,  only  two  other 
states  (Illinois  and  Pennsylvania)  have  developed  mandatory 
separate  contracts  for  public  construction  (I7tl7). 
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Of  these  four  states,  the  debates  for  and  against  the 
New  York  law  have  been  highly  publicized  and  serve  as  the 
basis  for  this  report. 

In  the  eighty  years  following  the  establishing  of  the 
Wicks  Law.  It  has  been  the  source  of  constant  debates  and 
attempts  to  have  It  repealed.  Those  desiring  the  law  to 
reaaln  In  effect  are  naturally  the  specialty  contractors 
and  their  related  craft  unions.  Opponents  of  the  law 
Include  general  contractors,  state  and  local  construction 
authorities,  local  school  districts,  and  unions  not 
associated  with  specialty  contractors  (17t3). 

In  a  nutshell,  the  opponents  of  the  Wicks  Law  say  that 
repealing  It  would  save  the  state  $30  allllon  a  year  In 
construction  costs,  put  coordination  probleas  on  the 
shoulders  of  the  prise  contractor,  and  altlgate  the  cities 
liability  for  cost  overruns.  The  proponents  argue  that 
repealing  the  law  would  actually  Increase  construction 
costs,  decrease  coapetltlon.  and  result  In  poorer  quality 
(18il).  Two  separate  studies  of  the  Wicks  law  were 
concluded  In  1992.  One  study  was  conducted  by  the  New  York 
City  School  Construction  Authority  (NYCSCA)  and  the  other 
study  was  coaalssloned  by  the  Electrical  Contracting 
Foundation  (ECF).  The  results  of  these  studies  are 
suaaarlzed  In  the  following  sections. 
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The  Hew  York  Cltv  School  Construction  Authority 
Study 

The  NYCSCA  study  was  contracted  out  to  the  consulting 
flrn  of  Ashenfelter  &  Ashaore.  According  to  the 
consultants,  all  variables  were  carefully  Isolated  and 
studied.  The  study  reviewed  160  public  works  projects 
perforaed  by  Mew  York  City  In  the  1980b  (19i27). 

The  results  of  the  study  are  rather  startling. 
Coaparlng  projects  perforaed  under  the  Nicks  Law  with  those 
projects  exeapt  froa  the  statute  found  that  projects 
perforaed  under  the  law  cost  13%  aore  and  took  60%  longer 
to  coaplete  (19i27).  In  real  nuabers  this  translates  to 
projects  perforaed  under  the  law  took  15.6  aonths  longer  to 
coaplete  and  cost  $14  per  square  foot  aore  for  projects  of 
the  saae  size,  scope,  coaplexlty.  and  tlae  period  (19i28). 
The  consultants  found  the  largest  single  square  foot  cost 
Increase  to  be  the  cost  of  governaent  aanageaent  of 
separate  bid  contracts.  The  cost  Increase  equated  to  $7 
per  square  foot  over  aanageaent  costs  associated  with 
single  bid  contracts  (19i28). 

There  Is  no  doubt  that  this  report  will  be  heavily 
quoted  by  Nicks  Law  opponents  during  the  next  legislative 
battle  to  repeal  the  Nicks  Law. 

4.2.2  The  Electrical  Contracting  Foundation  Study 

The  Electrical  Contracting  Foundation  study  entitled 
Single  vs.  Separate  Bidding  Is  auch  broader  in  scope  than 
the  previously  discussed  study.  The  study,  perforaed  by 


36 


Professor  Brian  Becker.  School  of  Manageaent,  State 
University  of  New  York  at  Buffalo,  is  the  first  installaent 
of  a  report  that  will  eventually  cover  every  state  that 
adainisters  aandatory  or  optional  separate  contracting 
aethods.  The  present  study  provides  heavy  coverage  to  the 
Nicks  Law  in  New  York  and  reviews  twelve  other  state's 
contracting  aethods.  The  purpose  of  the  report  is  to 
present  both  sides  of  the  arguaent  for  and  against 
separate  contracts  and  then  to  present  facts  backing  up 
either  position.  The  report  also  discusses  separate 
contracts  in  the  private  sector. 

The  study  reviewed  construction  projects  in  three  New 
York  state  agencies  froa  198B  to  1992.  Using  statistical 
analysis,  the  bid  and  actual  direct  costs  were  coapared. 

The  results  show  that  separate  contracts  have  a  2.9%  lower 
cost  than  do  single  bid  contracts,  with  90%  of  that  cost 
reduction  being  in  the  lower  bid  aaounts  of  the  separate- 
prlae  contractors.  The  author  aakes  if  clear  that  the  cost 
of  adalnisterlng  the  contract  was  not  included  in  his 
study.  In  the  previous  study,  adalnistratlve  costs  aade  up 
half  of  the  price  Increase  of  separate  contracts  over 
single  bid  contracts. 

4.2.3  Coaparinq  the  Studies 

The  two  studies  results  clearly  contradict  each  other. 
While  the  HYCSCA  study  showed  a  cost  Increase  of  13%  on 
Nicks  Law  projects  over  non  Wicks  Law  projects,  the  ECF 
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study  deteralned  that  Wicks  Law  jobs  actually  were  2.9% 
lower  In  direct  construction  costs  over  non  Hicks  Law 
projects. 

The  NYCSCA  study  also  deteralned  that  half  of  the 
price  Increase  (6.5%)  was  due  to  the  extra  cost  of  aanaglng 
a  separate  contract  project  over  that  of  a  single  bid.  The 
ECF  acknowleges  that  they  were  unable  to  provide  data  for 
the  public  aanageaent  of  separate  contracts  slaply  because 
the  agencies  were  unable  to  provide  such  data  when  asked. 

If  the  6.5%  adalnlstratlve  cost  Increase  Is  added  to 
the  2.9%  construction  cost  decrease  quoted  by  the  ECF 
study,  then  Wicks  Law  projects  would  reflect  an  overall 
cost  Increase  of  3.6%.  Still,  a  long  way  off  froa  the 
13%  quoted  by  the  NYCSCA  study. 

Both  studies  concur  that  adalnlstratlon  costs  of  a  the 
separate  contract  aethod  are  auch  higher  over  that  of  a 
single  bid,  prlae  contractor  aanaged  project.  In  the  eyes 
of  public  officials,  this  Is  possibly  the  largest  negative 
factor  of  separate  contracts.  To  sake  natters  worse.  New 
York  has  a  unique  way  of  handling  project  aanagenent. 

Public  adalnlstratlon  officials  are  not  allowed  to  contract 
out  for  construction  aanagenent  services.  This  puts 
construction  nanageaent  of  separate  contracts  squarely  on 
the  shoulders  of  city  officials  (17il8). 


4.3  The  Legalities  of  Separate  Contracts 

By  their  very  nature*  separate  contracts  require  a 
high  level  of  coordination.  This  level  of  coordination 
takes  experience,  skill,  and  technlcal/adalnlstratlve 
expertise.  A  failure  to  properly  coordinate  the 
contractors  can  lead  to  disastrous  delay  clalss  (10i532). 

When  delays  on  the  job  happen  and  additional  costs  are 
Incurred  by  the  separate  contractors  It  Is  reasonable  to 
assuse  clalas  will  follow  shortly.  The  owner  will,  no 
doubt,  be  the  subject  of  sose  of  these  clalss  (10i534). 

There  are  three  possible  outcoses  when  either  the 
owner,  (through  a  contractor,  construction  sanager.  or 
architect),  coordinates  a  project  and  delays  occurs 

(1)  The  owner  Is  held  blameless. 

(2)  The  owner  Is  liable  for  the  contractor's  failure 
to  coordinate  If  he  did  not  take  reasonable  steps 
to  coordinate  the  Issue. 

(3)  The  owner  Is  strictly  liable  If  the  coordination 
was  not  properly  accomplished  (10i534). 

Many  owners  feeling  the  pinch  of  a  additional 

liabilities  have  sought  relief  through  the  contract 

wording.  As  one  writer  statess 

Because  each  contractor  Is  solely  In  privity  with 
the  owner,  there  is  an  expectation  to  look  to  the 
owner  for  damages  when  a  site  coordination  breakdown 
occurs.  In  the  face  of  this  exposure,  some  owners 
have  sought  to  transfer  this  risk  back  on  to  the 
contractors  performing  the  work.  Representative 
contract  clauses  to  effect  this  transfer  arei 

The  Contractor  agrees  that  he  will  be  responsible 
to  any  other  contractor  performing  work  related  to  the 
Project  for  any  loss.  Injury,  damage  or  delay  caused 
by  the  Contractor.  The  Contractor  and  his  Performance 
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Bond  Surety  shall  Indeanlfy  and  hold  harmless  the 
COMMISSION,  the  Construction  Manager  and  the  Engineer 
from  and  against  any  claim  brought  against  any  of  then 
by  another  contractor  as  a  result  of  the  Contractor's 
alleged  acts  or  omissions  (10i535). 
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CHAPTER  FIVE 

BID  SHOPPIMG  AMD  THE  FEDERAL  GOVERHMEMT 


5. 1  General  Sgrvlcag  Adainlstratlon 

In  a  tine  where  nuaeroua  states  not  only  recognize  the 
detrlaental  effects  of  bid  shopping  but  have  sone  fora  of 
legislation  to  inhibit  it.  the  Federal  Governaent  has  no 
such  policy.  Even  acre  interesting,  as  section  5.2  will 
reveal,  one  branch  of  the  Federal  Governaent  actually 
endorses  bid  shopping. 

According  to  Colette  Melson.  Vice  President  of  the 
ASA.  the  last  federal  agency  utilizing  any  sort  of  anti>bid 
shopping  regulation  was  the  General  Services  Adainistration 
(GSA).  Froa  approxlaately  1963  through  1983.  the  GSA  had 
a  strong  bid  listing  law  that  prevailed  in  aany  court  cases 
(li61) . 

In  a  case  that  challenged  GSA's  bid  listing  law 
shortly  after  it  is  was  enacted,  the  Coaptroller  General 
wrote t 

"The  .  .  .  provision  for  listing  subcontractors  was 
alaed  prlaarlly  at  the  practice  of  'bid  shopping.' 
which  is  reported  to  have  been  a  aatter  of  growing 
concern  to  the  General  Services  Adainistration  (GSA) 
and  to  the  construction  Industry  over  a  period  of 
years."  43  Coap.  Gen.  206.207  (li6l). 

The  Coaptroller  General  further  wrote i 

" .  .  .to  end  such  bid  shopping  would  create  a  true 
coapetltive  aarket  with  resultant  savings  to  the 
Governaent."  43  Coap.  Gen.  207  (li61). 


GSA's  bid  listing  laws  ware  contained  In  part  41  of 
the  CoBblned  Federal  Regulations.  The  law  called  for 
listing  of  all  pluablng.  heating,  air  conditioning, 
ventilation,  electrical,  and  elevator  subcontractors. 
Additionally,  any  individual  category  of  work  that  exceeded 
3.5%  of  the  total  contract  aaount  aust  also  be  listed.  The 
bid  listing  laws  were  required  on  all  new  construction 
projects  over  $150,000  and  on  all  alteration  projects  over 
$500,000.  The  regulation  also  stated  that  a  prlae 
contractor's  bid  would  be  held  non  responsive  If  he  failed 
to  list  a  subcontractor  that  he  was  required  to  (li60). 

In  late  1983,  6SA  announced  that  It  was  considering 
elialnation  of  their  bid  listing  regulation.  Strong 
opposition  was  fielded  by  the  ASA  but  on  January  03,  1984, 
6SA  foraally  dropped  their  bid  listing  requlreaent  (20il). 

My  research  failed  to  locate  any  reason  for  this 
action  by  6SA.  Telephone  calls  to  GSA  requesting 
inforaatlon  on  this  decision  were  aet  with  Ignorance.  The 
following  stateaent  found  in  a  trade  journal  provides  one 
possible  reason! 

"Initial  contacts  with  GSA  seea  to  Indicate  that 
the  agency  Is  not  prepared  to  consider  the  lapact  of 
Its  proposal  on  saall  businesses."  (20il). 

Froa  a  political  standpoint,  the  law  was  enacted  in 

1963  during  the  tera  of  a  very  strong  Deaocratlc  President, 

whose  adalnistratlon  was  no  doubt  pro  saall  business.  The 

law  was  repealed  during  the  tera  of  an  equally  strong 

Republican  President  whose  alliances  were  tied  to  big 
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business.  Being  an  educated  guess,  politics  sight  not  have 
had  a  part  in  GSA's  decision.  On  the  other  hand,  an  agency 
as  big  as  GSA  must  bend  with  the  political  winds. 


5.2  The  Federal  Trade  Cossisslon 

The  Federal  Trade  Cossission  (FTC)  asong  other  duties 
are  the  watchdogs  enforcing  the  Shersan  Anti-Trust  Law. 

The  FTC  has  been  active  for  years  investigating  the  various 
■ethods  that  have  been  and  are  used  to  prohibit  bid 
shopping.  As  recently  as  late  1990,  Investigators  and 
lawyers  of  the  FTC  conducted  a  sweeping  investigation  of 
the  ASA,  AGC,  and  the  ASPS  in  search  of  evidence  of  bid 
collusion  (2i28). 

Mr.  Michael  McNeeley,  assistant  director  of  the  FTC's 
Bureau  of  Cospetltlon  statest 

"Federal  anti-trust  law  prohibits  concerted  or 
coerced  pricing  action,  and  trade  groups  that  try  to 
prohibit  their  aeabers  froa  bid-shopping  run  the  risk 
of  engaging  in  an  Illegal  restraint  of  trade."  (2i28). 

Anti-trust  lawyers  working  for  the  FTC  go  one  step 

further  and  state  that  they  view  bid  shopping  as  a  fora  of 

auction  and  that  there  is  nothing  wrong  with  it  (2t28). 

The  law  that  McNeely  refers  to  is  located  in  48  CFR 

Ch.l,  subpart  3.3  -  Reports  of  Suspected  Antitrust 

Violations.  The  following  two  paragraphs  apply i 

3.301  (a)  Practices  that  ellalnate  coapetltlon 
or  restrain  trade  usually  lead  to  excessive  prices  and 
aay  warrant  crlalnal.  civil,  or  adainlstratlve  action 
against  the  participants.  Exaaples  of  antlcoapetltlve 
practices  are  collusive  bidding,  follow-the-leader 
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pricing,  rotated  low  bids,  collusive  price  estimating 
systems,  and  sharing  of  the  business. 

3.303  (b)  The  antitrust  laws  are  intended  to 
ensure  that  markets  operate  competitively.  Any 
agreement  or  mutual  understanding  among  competing 
firms  that  restrains  the  natural  operation  of  market 
forces  is  suspect  (21i42). 

Reading  between  the  lines  of  the  FAR  regulations  would 
indicate,  at  a  minimum,  a  passive  acceptance  of  bid 
shopping.  Any  agency  attempting  to  limit  bid  shopping 
could  be  intimidated  by  the  FAR's  wording. 

The  FTC  in  its  statements  virtually  endorse  bid 
shopping  in  the  name  of  free  and  open  competition.  The 
contradiction  in  beliefs  between  the  federal  and  state 
governments  concerning  bid  shopping  is  Interesting  and 
merits  further  research. 


CHAPTER  SIX 
THE  MINNESOTA  PLAN 


The  state  of  Minnesota  has  developed  a  unique  approach 
In  their  public  construction  bidding  practices.  Because  of 
Its  uniqueness  and  success,  the  Minnesota  plan  warrants  Its 
own  chapter  In  this  report. 

Prior  to  the  late  1980' s.  Minnesota  did  not  have  a 
legally  Mandated  bidding  Method.  State  construction 
agencies  used  a  nix  of  both  separate  contracts  and  single 
prlae  contracts  (17tl8). 

Minnesota  experienced  the  worst  of  both  bidding 
Methods.  The  single  prise  contracts  created  probleas  of 
bid  shopping  and  bid  pedalling  while  the  separate  contracts 
Method  suffered  coordination  and  litigation  probleas 
(17il8) . 

State  contracting  officials,  naaely  the  Building 
Construction  Division  (BCD)  and  the  Materials  Managenent 
Division  (MMD).  witnessed  the  continued  deterioration  of 
the  bidding  systea  and  decided  to  fix  It  pernanently 
(17tl9) . 

Instead  of  following  the  lead  of  other  states  by 
legally  Mandating  separate  contracts  or  single  prlae 
contracts  the  state  officials  decided  to  take  a  new 


approach  to  the  problen.  Using  what  Is  popularly  today 
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called  "partnering  techniques”,  the  BCD  and  MMD  got 
together  with  the  Minnesota  Associated  General  Contractors 
and  several  specialty  contractors  Including  the  Minnesota 
Mechanical  Contractors  Association  and  the  Minnesota 
Electrical  Association  to  haaaer  out  a  solution.  After 
nearly  one  year  of  discussions  and  negotiations,  the 
parties  reached  agreeaent  on  a  new  bidding  and  contract 
plan  (17ti9). 


6.2  HOM  the  Minnesota  Plan  Works 

The  Minnesota  plan  Is  both  slaple  yet  effective.  The 
bidding  portion  of  this  plan  Includes  the  following  seven 
elements  I 

(1)  The  state  will  use  only  single  prise  contracts 
for  public  construction. 

(2)  Mechanical  and  electrical  contracts  are  bid 
separately.  These  bids  are  due  to  the  MMD  two 
(2)  days  prior  to  the  prlae  bid  opening  date. 

(3)  General  contractors  desiring  to  subait  a  bid  then 
have  the  two  days  to  review  the  scope  of  work 
with  those  subcontractors  subalttlng  bids.  The 
general  contractors  can  then  choose  which 
subcontractors  they  Intend  to  use. 

(4)  The  bid  aaount  as  originally  subaltted  by  the 
subcontractor  can  not  be  changed  by  either  the 
prlae  or  the  subcontractor. 

(5)  The  subcontractor  aust  subait  a  joint  bid  bond  to 
both  the  state  and  the  prlae  contractor.  Along 
with  the  bid  bond  the  contractor  can  also  state 
which  general  contractors  he  will  not  work  for. 

(6)  The  state  agency  will  award  the  contract  to  the 
prlae  with  the  lowest  responsive  bid. 

(7)  This  bidding  law  applies  to  all  contracts  with  an 
estiaated  value  exceeding  $10B,0ee  (17>19). 
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6.3  The  Pros  and  Cons  of  the  Minnesota  Plan 


The  Minnesota  plan  is  the  best  bidding  plan  researched 
for  this  report.  The  state  agency  Is  free  froa  the 
coordination  and  litigation  probleas  they  faced  under  their 
previous  policy.  Additional  coapetltlon  benefits  are 
realized  by  the  quasi  separate  bid  aspect  of  this  plan. 

The  Issue  of  bid  shopping  and  bid  peddling  are  for  all 
practical  purposes  ellalnated  yet  both  prlaa  and 
subcontractors  have  the  right  to  refuse  to  work  with  the 
other  (17tl9). 

Testlaony  froa  state  officials  Indicates  that  prlae 
contractors  are  offering  lower  prices  under  this  plan. 

This  Is  because  prlaes  have  two  days  to  review  bids  and 
discuss  work  scope  with  the  subcontractors  Instead  of  a  few 
hours  or  even  alnutes  under  the  old  policy  (I7i21). 

All  participants  In  this  plan  Including  prlae  and 
subcontractors  reaaln  positive  about  this  plan.  In  fact, 
no  negative  aspects  of  this  plan  have  been  voiced  by  the 
parties  Involved.  This  Is  due  In  part  to  aeetlngs  held 
every  six  aonths  between  state  officials  and  contractors  to 
further  refine  the  policy.  Also,  with  bid  shopping  and  bid 
peddling  eradicated,  a  feeling  of  autual  trust  now  exists 
between  the  general  contractors  and  subcontractors  (17t20). 

The  brilliance  of  this  plan  should  not  be  overlooked 
by  industry.  It  Is  a  true  success  story  In  the  bidding 


arena. 


CHAPTER  SEVEN 
CONCLUSION 

Bid  shopping  Is  an  unethical  practice  that  has  been  In 
existence  for  over  100  years.  The  results  of  bid  shopping 
are  poor  relations  between  contractors,  shoddy  work,  and  an 
Increase  In  costs. 

Bid  shopping's  tenacity  Is  due  to  the  fact  that 
providing  a  law  waking  bid  shopping  Illegal  would  be 
Ineffective.  There  would  be  no  way  to  enforce  such  a  law. 
This  has  left  public  agencies  with  the  task  of  developing 
their  own  Methods  In  dealing  with  the  problem.  As  the 
chart  on  Appendix  C  Illustrates,  no  one  method  Is  used  by 
the  majority  of  the  states.  The  methods  use  by  the  states 
to  minimize  bid  shopping,  l.e.  bid  listing,  bid  filing, 
and  separate  contracts  are  all  "band-aid”  efforts.  Each 
method  attempts  to  stop  bid  shopping  through  some  procedure 
that  makes  bid  shopping  more  difficult  to  accomplish.  But 
these  methods  have  loop  holes  that  an  unscrupulous 
contractor  will  take  advantage  of. 

Bid  shopping  proponents  have  a  strong  ally  In  the 
federal  government.  When  the  largest  public  building  owner 
In  the  country  accepts  bid  shopping  as  a  normal  feature  of 
doing  business.  It  Is  not  something  to  take  lightly. 

Until  recently,  there  was  no  hope  of  developing  a 
system  that  would  end  bid  shopping  for  good  and  be  agreed 
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APPEHDIZ  A 

MISSISSIPPI  SENATE  BILL  NO.  2975 


AN  ACT  TO  REQUIRE  THAT  BIDS  FOR  THE  CONSTRUCTION 
ALTERATION  OR  REPAIR  OF  ANY  PUBLIC  BUILDING  OR  PUBLIC  WORK 
WHICH  IS  EXPECTED  TO  COST  IN  EXCESS  OF  $100,000.00  SHALL 
INCLUDE  THE  NAMES  OF  CERTAIN  SUBCONTRACTORS  WITH  WHOM  THE 
BIDDER  WILL  CONTRACT  IF  AWARDED  THE  CONTRACT;  TO  REQUIRE 
THE  CONTRACTOR  WHO  IS  AWARDED  THE  CONTRACT  TO  USE  THE 
SUBCONTRACTORS  LISTED  IN  THE  BID;  TO  PROHIBIT  A  BIDDER  FOR 
A  CONTRACT  TO  LIST  HIMSELF  AS  A  SUBCONTRACTOR  AND  TO 
PROVIDE  CERTAIN  EXCEPTIONS  TO  THIS  REQUIREMENT;  TO  PROVIDE 
THAT  THE  FAILURE  TO  SUBMIT  THE  REQUIRED  LIST  OF 
SUBCONTRACTORS  WITH  BID  SHALL  RESULT  IN  REJECTION  OF  THE 
BID;  TO  ALLOW  SUBSTITUTIONS  OF  SUBCONTRACTORS  UNDER  CERTAIN 
CIRCUMSTANCES;  TO  PROVIDE  THE  CATEGORIES  OF  WORK  FOR  WHICH 
SUBCONTRACTORS  MUST  BE  NAMED;  TO  PROVIDE  PENALTIES  FOR 
VIOLATIONS  OF  THIS  ACT;  AND  FOR  RELATED  PURPOSES. 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF 

MISSISSIPPI t 

SECTION  1.  (1)  In  addition  to  all  other  requlreaents 

laposed  by  law,  every  Invitation  to  bid  on  a  contract  for 
the  construction,  alteration  or  repair  of  any  public 
building  or  public  work  of  the  state  or  any  political 
subdivision  thereof,  which  is  expected  to  cost  in  excess  of 
One  Hundred  Thousand  Dollars  ($100,000.00)  shall  require 
each  bidder  to  subalt  as  part  of  his  bid  the  naaes  of  the 
subcontractors  for  the  categories  of  work  for  which 
subcontractors  are  required  to  be  listed  pursuant  to 
subsection  (7)  of  this  section,  with  whoa  the  bidder,  if 
awarded  the  contract,  will  subcontract  for  perforaance  of 
the  categories  of  work  designated  on  the  list  to  be 
subaltted  with  the  bid  or  to  indicated  by  naalng  hlaself 
that  a  category  of  work  on  the  list  shall  not  be 
subcontracted. 

(2)  The  invitation  shall  further  require  each  bidder 
to  agree,  if  awarded  the  contract,  not  to  have  any  of  the 
designated  categories  of  work  perforaed  by  an  individual  or 
flra  other  than  those  naaed  in  the  bid. 

(3)  No  bidder  for  such  a  contract  shall  list  hlaself 
as  the  subcontractor  of  any  part  of  the  public  building  or 
public  work  unless  the  bidder,  in  addition  to  holding  a 
valid  certificate  of  responsibility  Issued  by  the  State 
Board  of  Contractors,  shall  also  be  recognized  in  the 
Industry  not  only  as  a  prlae  contractor  but  also  as  a 
subcontractor  or  contractor  in  and  for  any  such  part  or 
parts  of  such  work  so  listed.  Neither  the  state,  nor  any 
political  subdivision  thereof,  shall  accept  any  bid  for 
such  a  contract,  or  award  any  such  contract  to  any  bidder 
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APPENDIX  A  {continued) 


as  the  prlae  contractor.  If  the  bidder  has  listed  hlaself 
as  the  subcontractor  for  any  subcontractor  category  unless 
It  has  been  established  to  the  satisfaction  of  the  awarding 
agency  that  the  bidder  has  customarily  performed  the 
specialty  work  of  such  subcontractor  category  by  artisans 
regularly  employed  by  the  bidder  In  his  organization,  and 
that  the  bidder  Is  recognized  In  the  Industry  as  a  bona 
fide  subcontractor  or  contractor  In  such  specialty  work  and 
subcontractor  category.  Typical  subcontractor  categories 
Involving  their  own  respective  types  of  specialty  work 
shall  Include  but  not  be  limited  to  plumbing,  electrical 
wiring,  heating,  roofing.  Insulation,  weather  stripping, 
masonry,  bricklaying  and  plastering.  The  decision  of  the 
awarding  agency  as  to  whether  a  bidder  who  lists  himself  as 
the  subcontractor  for  a  subcontractor  category  shall  be 
final  and  binding  upon  all  bidders,  and  no  action  of  any 
nature  shall  lie  against  any  awarding  agency  because  of  Its 
decision  In  this  regard. 

(4)  A  bidder's  failure  to  submit  as  part  of  his  bid 
the  names  of  the  subcontractors  with  whom  the  bidder.  If 
awarded  the  contract,  will  subcontract  performance  of  the 
work  shall  result  In  rejection  of  the  bidder's  bid  as 
nonresponslve. 


(5)  Substitutions  for  the  subcontractors  named  In  the 
bid.  Including  substitution  for  the  bidder  when  the  bidder 
has  listed  himself  as  a  subcontractor,  may  be  authorized  by 
the  contracting  officer  only  In  compelling  circumstances. 
Including,  but  not  limited  to,  a  named  subcontractor  death 
or  physical  disability,  dissolution  of  the  subcontractor's 
corporation  or  partnership,  bankruptcy.  Inability  to  obtain 
or  the  loss  of  a  license  necessary  for  the  perforcance  of 
the  category  of  the  work  for  which  named,  failure  or 
Inability  to  comply  with  a  requirement  of  law  applicable  to 
contractors,  subcontractors,  or  construction,  or  failure  to 
meet  qualifications  specified  In  the  Invitation  to  bid  and 
the  resulting  contract.  The  bidder  or  the  contractor  shall 
submit  to  the  contracting  officer  such  supporting  evidence 
as  the  contracting  officer  may  deem  relevant  and  necessary 
for  consideration  of  the  request,  substitution  for  a 
subcontractor  shall  be  allowed  only  upon  receipt  of  the 
contracting  officer's  written  approval. 


(6)  The  term  "subcontractor”  for  purposes  of  this 
section  means  the  Individual  or  firm  with  whom  the  bidder 
proposes  to  enter  Into  a  subcontract  for  manufacturing, 
fabricating.  Installing  or  otherwise  performing  work  In 
accordance  with  the  specifications  applicable  to  any 
category  Included  on  the  list,  whether  the  work  Is  to  be 
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perforned  by  the  subcontractor  at  the  construction  site  or 
away  froa  the  site. 

(7)  The  contracting  officer  for  each  project  to  which 
this  section  is  applicable  shall  determine  the  categories 
of  work  for  which  subcontractors  to  be  Included  In  each 
such  Invitation  shall  Include  all  categories  of  work 
expected  to  cost  aore  than  Fifty  Thousand  Dollars 
($50,000.00).  Other  categories  aay  be  Included  on  the  list 
when.  In  the  judgment  of  the  contracting  officer,  the 
Inclusion  Is  necessary  to  effectuate  the  purpose  of  this 
section. 

(8)  Any  subcontractor  agreement  actually  executed  by 
the  contractor  and  each  subcontractor  shall  not  Impose  upon 
the  subcontractor  terms  and  conditions  more  onerous  to  the 
subcontractor  than  those  contained  In  the  agreement  between 
the  owner  and  contractor. 

(9)  (a)  A  contractor  who  violates  the  provisions  of 
this  act  violates  his  own  contract  and  the  contracting 
officer  shalli 

(I)  Cancel  the  contract;  or 

(II)  Assess  the  contractor  a  penalty  In  an 
amount  of  not  more  than  ten  percent  (10%)  of  the  amount  bid 
by  the  listed  subcontractor,  but  In  no  case  less  than  the 
difference  of  the  amount  between  the  listed  subcontractor 
and  the  subcontractor  used.  Such  penalty  shall  be 
deposited  into  the  fund  out  of  which  the  contract  Is 
awarded.  In  any  proceeding  under  this  section,  the 
contractor  shall  be  entitled  to  a  hearing  after  notice. 

(b)  A  violation  of  the  provisions  of  this  act 
constitutes  grounds  to  revoke  a  certificate  of 
responsibility  Issued  by  the  State  Board  of  Contractors. 

(c)  Any  listed  subcontractor  removed  in  violation 
of  this  act  may  bring  an  action  In  the  circuit  court  for 
damages.  Injunctive  or  other  relief. 
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APPENDIX  B 

Model  Bill  -  Bid  Listing  on  State  Construction 
(Aserlcan  Subcontractors  Association) 

1.  Every  Invitation  to  bid  on  a  contract  for  the 
construction,  alteration,  or  repair  of  any  public 
building  or  public  work  of  the  state  (or  cossonwealth ) 
which  Is  expected  to  cost  In  excess  of  $100,000  shall 
require  each  bidder  to  subalt  as  part  of  Its  bid  the 
nases  of  the  subcontractors  with  which  the  bidder.  If 
awarded  the  contract,  will  subcontract  for  performance 
of  work  In  excess  of  .5  percent  of  the  total  price  of 
Its  bid.  the  categories  of  work  designated  on  the  list 
to  be  submitted  with  the  bid.  or  to  Indicate  by  naming 
Itself  that  a  category  of  work  on  the  list  shall  not  be 
subcontracted . 

2.  The  Invitation  shall  further  require  each  bidder  to 
agree.  If  awarded  the  contract,  not  to  have  any  of  the 
designated  categories  of  work  performed  by  an 
Individual  or  firm  other  than  those  named  In  the  bid. 

3.  Substitutions  for  the  subcontractors  named  In  the  bid 
may  be  authorized  by  the  contracting  officer  only  In 
compelling  circumstances  (Including,  but  not  limited 
to.  a  named  subcontractor's  death  or  physical 
disability  (If  an  Individual);  dissolution  (If  a 
corporation  or  partnership);  bankruptcy;  failure  to 
provide  acceptable  performance  and  payment  bonds  if 
specified  In  the  Invitation  to  bid;  inability  to 
comply  with  a  requirement  of  law  applicable  to 
contractors,  subcontractors,  or  construction;  failure 
to  meet  qualifications  specified  In  the  invitation  to 
bid  and  the  resulting  contract),  but  only  upon 
submission  by  the  bidder  or  the  contractor,  as  the  case 
may  be.  to  the  contracting  officer  of  justification, 
such  supporting  evidence  as  the  contracting  officer  may 
deem  relevant  and  necessary  for  consideration  of  the 
request,  and  receipt  of  the  contracting  officer's 
written  approval. 

4.  The  term  "subcontractor"  for  purposes  of  this  Act  shall 
be  deemed  to  mean  the  Individual  or  firm  with  whom  the 
bidder  proposes  to  enter  Into  a  subcontract  for 
manufacturing,  fabricating.  Installing,  or  otherwise 
performing  work  in  accordance  with  the  specifications 
applicable  to  any  category  Included  on  the  list, 
whether  the  work  Is  to  be  performed  by  the 
subcontractor  at  the  construction  site  or  away  from  the 
site . 

5.  The  contracting  officer  for  each  project  to  which  this 
Act  Is  applicable  shall  determine  the  categories  of 
work  for  which  subcontractors  are  to  be  named  by  the 
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APPENDIX  B  (continued) 


bidders.  The  listing  of  subcontractors  to  be  Included 
In  each  such  Invitation  shall  Include  all  categories  of 
work  coaprlslng  aore  than  . 5  percent  of  the  total 
estlaated  cost  of  the  contract.  Other  categories  aay 
be  Included  on  the  list  when.  In  the  judgaent  of  the 
contracting  officer,  the  Inclusion  Is  necessary  to 
effectuate  the  purpose  of  this  Act. 

6.  This  Act  shall  be  effective  at  the  beginning  of  the 

next  fiscal  year  and  shall  apply  to  all  Invitations  to 
bid  Issued  after  that  date  (3t9). 
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APPENDIX  C 

BIDDING  METHODS  USED  BY  VARIOUS  STATES 


BIDDING  METHOD 


BID 

LISTING 

BID 

RUNG 

SEPARATE 

CONTRACT 

REQUIRED 

SEPARATE 

CONTRACTS 

OPTIONAL 

ARKANSAS 

X 

CALIFORNIA 

X 

X 

CONNECTICUT 

X 

DELAWARE 

X 

FLORIDA 

X 

GEORGIA 

X 

ILLINOIS 

X 

INDIANA 

X 

MASSACHUSETTS 

X 

MICHIGAN 

X 

MINNESOTA 

X 

MISStSSfPR 

? 

MISSOURI 

? 

NEW  JERSEY 

X 

NEW  MEXICO 

X 

NEW  YORK 

X 

NORTH  CAROUNA 

X 

OHIO 

X 

PENNSYLVANIA 

X 

SOUTH  CAROUNA 

X 

TEXAS 

X 

WISCONSIN 

X 

X  -  LAW  IS  IN  EFFECT 
?  -  LEGISLATION  IS  PENDING 


References  used  to 
2t27.  3i33.  SiieS, 


construct 
17i 16-19, 


this  table  aret 
and  22il. 


55 


REFERENCES 


Currie,  Overton  A..  Construction  Law  Sealnar,  sealnar 
notes.  Salth,  Currie  &  Hancock,  Attorneys  at  Law. 

1974,  pp.  52-70. 

Koraan,  Richard,  "Shop  Till  They  Drop".  Engineering 
News  Record.  March  9,  1992,  pp.  26-28. 

Aaerlcan  Subcontractors  Association,  Inc.  Encouraging 
States  to  Reoulre  Bid  Listing.  1991. 

Sweet.  Justin.  Legal  Aspects  of  Architecture. 
Englnneerlng.  and  the  Construction  Process.  West 
Publishing  Co..  Los  Angeles,  1985,  pp.  723-733. 

Fisk,  Edward  R.  and  Jaaes  R.  Megele,  Contractors 
Prolect  Guide  To  Public  Aoencv  Contracts.  John  Wiley  & 
Sons,  Inc.,  New  York.  1988,  pp.  101-105. 

National  Institute  of  Construction  Law.  Inc. , 
Construction  and  Design  Law,  ed.  C.  Allen  Foster, 

Jaaes  S.  Schenck.IV,  and  Paul  E.  Davis,  The  Mlchle 
Coapany,  Charlottesville,  Virginia,  1989,  pp.  14-18. 

Currie.  Overton  A..  Construction  Law  For  Contractors. 
Salth,  Currie  &  Hancock,  Attorneys  at  Law,  1982, 
pp.  47-51. 

Slaon,  Michael  S.,  Construction  Law  Clalas  & 

Liability.  Arlvse  Enterprises,  Inc.,  Butler,  New 
Jersey,  1983,  pp.  3.9-6  -  5.4(CR.2). 

Price,  Richard  H.  "Reducing  Confusion  In  the  Bidding 
Process".  Navv  Civil  Engineer.  Soring  1989,  pp.  18-21. 

Sweet,  Justin  and  John  H.  Boalt,  Sweet  On  Construction 
Industry  Contracts.  John  Wiley  &  Sons,  Inc.,  New  York, 
1992,  pp.  507-544. 

Lelbly,  Larry  R.,  Florida  Construction  Law  Manual. 
McGraw-Hill  Book  Coapany,  Colorado  Springs,  1988, 
pp.  48-58. 

Lelbly,  Larry  R..  Florida  Construction  Law  Manual. 

1992  Cuaulatlve  Suppleaent,  McGraw-Hill  Book  Coapany. 
Colorado  Springs,  1992,  pp.  24-25. 

"Wisconsin  Governor  Vetoes  Subs  List",  The  Air 
Conditioning  Heating  And  Refrigeration  Wew8_^  July  11. 


14.  "Mississippi  Lawaakers  Shelve  Bid-Listing  Bill  After 
Opponents  Lobby*.  Engineering  Hews  Record.  April  20, 
1992,  p.  11. 

15.  Construction  Litigation,  ed.  Cushaan,  Kenneth  M. , 

Bruce  H.  Flcken  and  Hilliaa  R.  Sneed, III,  Practising 
Law  Institute.  Mew  York  City.  1981,  pp.  58-61. 

16.  Kluenker,  Charles.  "Multiple  Bid  Process  Aids  Savings, 
Quality",  Aaerican  City  &  Countv.  Septeaber  1985, 

p.  116. 

17.  Becker.  Brian,  Single  vs.  Separate  Bidding,  report. 

The  Electrical  Contracting  Foundation,  1992. 

18.  "M.Y.  Subcontractors  Fight  Single-Bid  Pacts",  The  Air 
Conditioning.  Heating  And  Refrigeration  News.  June  20, 
1983.  p.  1. 

19.  Koraan.  Richard.  "The  Price  Of  Multiple  Prlaes", 
Engineering  News  Record.  May  24,  1993,  pp.  27-28. 

20.  "Subcontractor  Group  Blasts  'Green  Light'  To  Bid 
Shopping",  The  Air  Conditioning.  Heating  And 
Refrigeration  News.  Deceaber  12,  1983,  pp.  1-4. 

21.  Office  of  the  Federal  Register,  Code  of  Federal 
Regulations.  48  Chapter  1,  Governaent  Printing  Office. 
Nashlngton,  October  1,  1992,  pp.  42-43. 

22.  "Wisconsin  Law  to  Allow  Single  Bids  for  Public  Jobs", 
The  Air  Conditioning.  Heating  And  Refrigeration  News. 
July  4,  1983,  p.  1. 


I 


57 


